ITEMS OF INTEREST IN THIS EDITION:
e Congress Expands FMLA Leave

e U.S. Department of Labor Recovers Record Back Wages in 2007
e EEOC ADEA Rule Allows Coordination of Retiree Health Benefits with Medicare Eligibility
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ATTORNEYS AT LAW

CONGRESS EXPANDS FMLA LEAVE
By Dudley F. Woody

Hfective January 28, 2008, the
Family and Medical Leave Act has been
amended and expanded to provide for up
to 26 weeks of leave for certain famly
menbers of active duty servicemembers, in
duding National Guard and Reserves One
new provison allowing 26 weeks of leave to
care for an injured servicemenber became
effective on January 28, 2008, when the Adt
was dgred into law. Another section of the
law which provides up to 12 weeks of leave
for what the Ad desribes as a “qualifying
exigency” will become effective only when
reguations are pronmulgated defining a
qualifying exigency.

Traditionally, up to 12 weeks of
FMLA leave has been available to qualifying
workers to assg with serious health condi-
tions of a gpouse, son, daughter or parent of
the enployee. FMLA leave will now allow
an enployee up to a total of 26 work weeks
during a sngle 12 month period to care for
the serious injury or illness of a spouse, son,
daughter or parent who is an adcive duty
servicemember. In addition to those relatives
normally entitled to use FMLA, a new cate-
gory has been added. An enployee who is
the next of kin of a qualifying servicemem
ber will also be ertitled to take FMLA leave
to assd the servicemember. Next of kin is
defined by the Ad as neared blood relative
of the servicemember.

For these new RAMILA provisons to
apply, the serious injury or illness mug have
been to a menmber of the armed forces in-
duding National Guard and Reserves and

the illness or injury mugt have been incurred
in the line of duty while on active duty. The
inury or illness also must render the service-
menber medically unfit to perform his or her
duties.

The new law does not expand the
employers covered by FMLA. To be cov-
ered, the employer mugt enploy 50 or nore
enmployees The requirements to become an
enmployee eligible to take leave likewise
remain unchanged. The enmployee mug have
worked for the enployer for at leag 12
nmonths and mugt have worked at leag 1250
hours during the previous 12-month period.

The second new category of leave
available will apply to anyore whose
fouse, on, daughter or parert is on active
duty or has been notified of an impending
call or order to active duty and will allow
leave as a reault of “qualifying exigendes”
The Act does not attempt to define a qualify-
ing exigency, but rather directs that regua-
tions be issued describing and defining quali-
fying exigendes Until the regulations are
issued, this form of leave will not be re-
quired, but the Department of Labor is en
couraging emnployers to provide such leave
voluntarily until regulations are adopted.

Brployers need to move quickly to
bring their polides & procedures in line with
the portion of the adt which is already in
force and should begin condderation of how
bed to accormodate leave based on quali-
fying exigencies.

WOODS ROGHRS NBAS Thomas R Bagby, President of Woods Rogers PLC and
Chair of it's Labor and Employment Group, has been elected to a two-year term as
President of the Virginia Bar Association Labor Relations & Employment Law Sec-
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tion. The Labor Relations & Employment Law Section was established in 1988 and
consists of Labor and Employment attorneys throughout Virginia.
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U.S. DEPARTMENT OF LABOR RECOVERS RECORD BACK WAGES IN 2007

By Elizabeth Hope Cothran

The Wage and Hour Divison of the U.S. Depart-
ment of Labor (“DOL") recovered $220.6 million dollarsin
fiscal year 2007, setting a record for the amount of back-
wages recovered for violations of the Fair Labor Stan-
dards Adt (“A.SA"), the Davis-Bacon Act, and other laws
enforced by the Agency. The actual number of A.SA and
Family and Medical Leave Ad (“AMILA”) complaints de-
dired, however, in part reflecting DOLs nmore effident
screening of complaints at the intake level.

The majority of back-pay recovered senmed
from violations of the ASA, particularly violation of the
overtime provisions of the Act. $31.9 million dollars of the
record breaking recovery resulted from a consent judg-
ment between Wal-Mart and DOL for back-wages owed
by the retail giant.

Through a low wage enforcement initiative, the
Agency alsn targeted indudries that tend to hire low-
wage workers such as the regaurant, agriculture, health-

care, hotels and notels day care and security guard in
dustries, reaulting in collection of more than $52.7 million
dollars.

Child labor violations were on the rise in 2007
reflecting violations for children working too many hours,
too late at night or too early in the morning. In 2008,
Wage & Hour will focus on hazardous occupation orders
which redrict the employment of minors in jobs that are
particularly dangerous.

Fnally, Wage & Hour will also focus on migrant
and seasonal agricultural workers in 2008, cortinuing an
invedigation into whether there is a “pattern of msdasdfi-
cation” regarding workers in sectors such as congruction,
landscaping and janitorial services.

Given DOL's anticipated initiatives in 2008, em
ployers should carefully asess their pradices to ensure
compliance with applicable federal laws.

EEOC ADEA RULE ALLOWS COORDINATION OF RETIREE HEALTH BENEFITS WITH MEDICARE ELIGIBILITY

By Daniel C. Summerlin

The Ejual Brployment Opportunity Commission
(EEOC) published a rule under the Age Disrimination in
Brployment Act (ADEA) that will allow employers to limit
or abolish enployee health benefits when the benefidar-
ies become qualified for Medicare benefits. The new rule,
which went into effect December 26, 2007, applies only in
the ADEA context and does not pertain to life insurance or
other non-healthcare related benefits.

Based on its belief that its previous policy inad-
vertently promoted a reduction of benefitsfor retired em
ployees the Conmisson issued the new rule to benefit
both enployers and workers by allowing a link between
these two sources of healthcare services The new rule
was generally endorsed by private and public employers,
labor unions and the benefits community.

Previoudy, enployers were required to demon-
drate that Medicare eligible workers and non-eligible
workers received benefits of equal cog to the busnes
This policy had a “deleterious effect on the provison of

employer-gponsored retiree health benrefits’ the EEOC
said. HErployers could drcumvent the prior policy by re-
dudng benefits to enployees not yet eligible for Medi-
care. Hfectively abolishing this loophole, the new rule
allows for coordination between Medicare and enployer
retiree benefits.

The EEOC rule comes more than four years after
the original proposal. The delay was caused by a gt
filed in Pennsylvania federal digrict court by the AARP,
which challenged the commisson's authority to edablish
such a rue. The court rued in June 2007 that the EEOC
was acting within its regulations under the ADEA.

The world of enployer benefits cortinues to
change and evolve. It isimportant to have your attorney
review your plans and polidesto ensure cortinued conpli-
ance. Woods Rogers PLC has been providing this service
to employers large and small, public and private, for dec-
ades. We are happy to provide as much or as little assis-
tance as your organization may need.
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Photos From Our 26th Annual Labor & Employment Seminar
Held in Roanoke on December 12, 2007 at The Hotel Roanoke
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